United States Court of Appeals 


for the Second Circuit 


APPENDIX 


INI Tr pr 


Vina d iui 


R APPELLANT !: 


mry 
yeahh 


So 


WILLIAM J. GALLA 


daw dl 


THE LEGAL AID 


#444 14 


Attorney for 
CALVIN 
FEDERA 


Nada 


509 Unite 


PAGINATION AS IN ORIGINAL COPY 


RAG Lee | 


PLAINTIFFS 


| Calvin Lawrence Trudo 


VS. United States Parole Board 


} 
Writ of Habeas Corpus pursuant to Title 18, Sec: 2241, } 
f 
ugneiapenmcomemmecee nt iil ian 
ATTORNEYS , 
pro-se - U.S. Attorney (Niedermeier) 
Calvin L. Trudo 


P.O. Box 1000 
Lewisburg, PA 17837 


CAUSE 
1 
5, a 
ee 
eee 


ae 


FILING FEES PAID” 
RECE IPT ft: MBE 


‘ rf : | _ i : C. 2 1B ‘R y r — - DAT 
er ‘ = 2 wee $e - an _ = - ot ras ae i - 4 
by | eeROn2G 128555 oe Rr an ny S76 ° 


FicAl CA S 


1976 rg 


Mar. 29 1. Bile sd Petition for writ of Habeas Corpus Pursuant Title 18, Sec. 2241 


al ola Memorandum in support of petition for writ of Habead Corpus. 
aril & Issued Order to show Cause and delivered smae to Marshal for Service. 


" 23 3.> Filed Response of the United States 
7 4s 


to Court's Order to Show Cause. 
Amended response of the United States to Court's Order to Show 
Cause, 

28 Order 
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to Show Cause returned served. 


Interim Opinion and Order--that Govt, within 2C days from the 
date hereof to support by affidavit or otherwise, the allegation 
pertaining to petitioner's parole revocation hearings contained 

in its Response and Amended Response filed April 23 and April 27 
1976, respectively; Within 20 days from the date of service upon 
him of Govt's compliance with the foregoing order, petitioner 
shall file his response with the Court for such further con- 
sideration of his petition as may be indicated in light of such 
response. Mailed copy to attor eys. 

Filed Response of United States to Court! s Interim Opinion and Order, 


Reply to Response and Amended/Response to Court' 
Cause and Interim Opinion and Order. 


Filed Response to Affidavit and Motion to Exclude by Plaintiff. 
[ "10 Petition is support of Reparole. 
Sen. 14 il " Order -- Deft. 


June s Order to Show 
June 3 


submit certified transcript of proceedings of 
parole revocation hearing held April 4 or 5, 1976 with copy_to 


petitioner within 20 days from date of this Order. 
CO attys. 


Oct. 4 12 Filed Government's Motion for extension of Time to Comply. 

TD ay Affidavit of Jerome J, Niedermeier, Assistant United Staes Atty. 
woe, Upon consideration of Governme s Motion for Extension of Time to 
Comply with Court's Order datec Rone it is 

ORDERED: Extension tc& October 3 is grahted. Copy mained 

attorneys. 

14 Filed Pltf's Objection to Motion for Time to Comply. 

} y certified transcript of petitioner's parole recovation hearing 

held on 4-5-76. 

16 Petition in support of reparole. 

17 Filed Government's motion to dismiss. 

18 Filed memorandum in support of motion to dismiss. 

? | Filed Plaintiff's reply to motion to dismiss. 


failed copy 


it 


Filed Opinion and Order--deft's motion to dismiss is denied and that 
pltf's petition for writ of habeas corpus pursuant to 28 USC 
§ 2241 i 


is also denied. Mailed copy to parties. 
Pltf's Notice of Appeal. Mailed copy to Mr. Teudo, U. &. Atty. 
Judge Coffrin, and Clerk, U. S. Court of Appeals for the Second 
Circuit. 


Certificate of Probable Cause. Mailed copy to attys. 
Petitioner's Motion to proceed in forma pauperis and for 
appointment of counsel, 
Petitioner's Affidavit in support of Motion to proceed in forma 
pauperis and for appointment of counsel, 

Mailed record on appeal to Clerk, U. S. Court of Appeals for the 
Second Circuit. Attys. notified, 
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detainer, as in this case, there is sufficient “custody” by 


* * ‘ . be 
the Parole Board to support habeas corpus jurisdiction. 


The Second Circuit, n a more recent case much more nearly 


analogous to the one at hand than Billite1ri, apparently 


; 
‘ 
‘ t 4 
RE TET is Oe 
’ 
r ] ‘ 
17 } 
y 17 
12 ] 
where he 
i | P 
A A 
) } } 
* c 4 : 
inte er 
+ 
‘ ' 
r iy ;T 
aA ' : 
44 U.S. 
16 ¢ t 
¢ rt 
1 
‘ 1] 
=e * iif 
,y*? OT 
, le 
ral e, 
1976) 


due pro 
parole vi 


parolee 


(1) 


1 


that these 


forded 


¢ 
; ‘ ‘ 
aft . > 
*,, ) ay 
‘ 
j i 
, 1 yy 
‘ ‘ Te! 
“+ 
i ‘ 
‘ co} 
} 
1a pled 
) ] 
par ‘ ina 
i rahi ILNe! 
,% . 
I i ez 
ertior 
- , 4 
Ww + ] 
‘ ( { 
‘ + 7 ‘ 
a i. t 
? Lut! > 
‘ATI We | 
i t } 
7 
‘ evparda a 


t 
] 
P| 
i 
} 
Bod 
] 
] 
Licy 
1 fa 
Aja 
rv 
+ 
) 
I ] 


y 
‘ 


due 


va 

é 
Jon 
es ci 
ict 
to | 
cS in 
| ‘ 
to, 
role 
Inst 
he ci 
thi 
L, is 
rm. 
ition 
ft t 


i! te 
’ pe ’ 
* lve I ton, 534 {f 
ted therein. We, t 
| r j I ‘ 
re Crt - 
1ssu the due pri 
1 parol Lolator 
r been convicted 
Violator warrant } 
hj \ li he i sor 
rcurt ire in conf] 
que C1 . he | I 
0 Vv ygett, 
76), and n all ro} 
Unt sa i 
» Nowever, thi ( 
e holdine of the ( 
- United tate Boa 


iot hold that an alleged 


‘ ts, iY 

i r 

42q I 
ica a¢ : 2 

) , 
oy T re 

e , 

t itter 
entitled 
a crime 
vecn»n 


ct as 

e < urt 
"1 e 

Used ’ 


bility will 
he Sut emo 


na (¢ reul 
1 ¢ 
i 

+ 7 
’ . / 


a revocation hearing during his 


nt lodged against him a: 


process requirements are 


4 


the safeguards now mandated by 18 U.S.C. 
timely Cisclosvure o 


4214,=— (2) 


full 


and 


rs 
a 


detainer. 


met if the 


the 


-4ONEr was 


riftth amendment 


consecuent 


rights woulc 


; muate review wou 
it may ¢ rder the warran 


Otherwise, the [Parole] Commission should be 
required to review Shepard's detainer in 
conformance with this opinion within such time as 
the court may fix. 
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To justify release on a writ of habeas corpus in 
the instant case, therefore, petitioner must demonstrate 
that his ability to adduce mitigating evidence was so 
prejudiced by the delay preceding his otherwise 


constitutionally adequate parole revocation hearing that the 


the intervening death of Willard Rock, a witness who would 
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have testified to mitigating circumstances, presents such 
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hearing was inherently inadequate. Petitioner alleges that 
prejudice. However, petitioner testified to those mitigating 
circumstances that he wished the board to consider, and the 

Board accepted them at face value. Petitioner was free to 
testimony, had he desired to do so. There is nothing to 


indicate that the Board would have prohibited or disregarded 
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Such an offer ot evidence. Given these circumstances, the 


Court concludes, upon its review of the record, that Mr. 


eg see 
Faia OTL 


Rock's testimony would not have added significantly to the 


evidence before the Board. Thus, no prejudice appears to 
have resulted to petitioner from Mr. Rock's unavailability. 
The Board gave due weight to the mitigating circumstances, 
but, nonetheless, revoked petitioner's parole on the basis 
of his admitted violation of the law. The Court holds, 
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therefore, that the delay preceding petitioner's otherwise 


constitutionally adequate parole revocation hearing did not 
prejudice petitioner's ability to present mitigating 
evidence to such an extent as to require the release of 
petitioner on a writ of habeas corpus. 


he 
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submit further evidence in this regard through his own 


Accordingly, it is ordered that United 


States Parole Board's motion to dismiss is denied and that 
Calvin Lawrence Trudo's petition for writ of habeas corpus 


§ 2241 is also denied. 


Dated at Burlington 


in the District of Vermont, 


-h day of November, 1976. 
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FOOTNOTES 


18 U.S.C. § 4214 is part of the Parole Commission and 
ganization Act, Pub. L. 94-233, which became effective 
14, 1976. 18 U.S.C. § 4214(b), establishing a 
iner-review procedure, reads: 


(5) (1) Conviction for a\Pederal, State, or local 
crime committed subsequent to release on parole shall 
constitute probable cause for purposes of subsection 
(a) Of this section. In cases in which a parolee has 
been convicted of such a crime and is serving a new 
sentence in an institution, a parole revocation warrant 
or summons issued pursuant to section 4213 may be 
placed against him as a detainer. Such detainer shall 
be reviewed by the Commission within one hundred and 
eighty days of notification to the Commission of 
placement. The parolee shall receive notice of the 
pending hill bedi have an opportunity to submit a 
written application containing information relative to 
the disposition of the detainer, and, unless waived, 
shall have counsel as provided in subsection (a) (2) (B) 
of this section to assist him in the preparation of 
Such application. 


(2) If the Commission determines that additional 
information is needed to review a detainer, a 
dispositicnal hearing may be held at the institution 
where the parolee 1s confined. The parolee shall have 
notice of such hearing, be allowed to appear and 
testify on his own behalf, and, unless waived, shall 
have counsel as provided in subsection (a) (2) (B) of 
this section. 


(3) Following the disposition review, the 
Commission may: 


(A) let the detainer stand; or 
(B) withdraw the detainer. 


28 C.F.R. § 2.47 is the proposed implementing regulation for 


this procedure. 

2/ Requirements two and three were added to cure the 
consti‘:utional infirmities that the Second rege etage found to 
exist in the detainer-review procedure of 18 U.S.C. § 

4214. See Shepard, supra, slip op. at 5424- oa. 

3/ The preliminary hearing quite probably was held for 

the purpose of complying with 28 C.F.R. § 2.53, the 
predecessor to the current detainer-review provisions, which 
was held in Shepard to provide constitutionally inadequate 


protection to one in petitoner's position. 


7 


4/ shepard the alle yarole violator apparently was 
Still serving t inte nina sentence at the time of the 
Court's r instant case the intervening 
sentence has expired and the parole revocation hearing has 
been held. on either case, a review of the possible 
prejudice to the petitioner because of the failure of the 
Board to accord iim his due p ; rights, with the 
granting of such appropriate relief as indicated by the 
circumstances, appears to be the proper remedy. 
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On November 12, 197! Wr. Trudo was indicted for the offer: 
of possession of firearms. Ina search of Wr. Trudo resi 
on November 2° 74, the FBI reportsd to heve located a 
“foreign make rifle, bolt action,” a Winchester model 20, 
faugze shot gun, and a [Ithaca model %37 20 feu; pimp shot 
vr. Trudo had no authorization to poss ires 

to USPO Pichera'‘s rep of February 


Subject admits +t 
VIOLATION CHARGE #3- Possession of stolen properity. 


On Farch 28, 1975, Mr. Trudo in Vermont District Court, Chittenden 
Circut was "arraicned and charged with the above offense according 
to USPO Pichera’s report of April 3, 1975. 


Subject admits this charge. 


Subject gave one statement covering the 3 charges above. He also 

presented to the board a paper entitled patition and support of 
reparole in which he presented significant information concerning 

the above charges. 


In summation he-told the panel that when he was released on parole 
he was unable to find Steady work and consequently ! = to borrow. 
He borrowed approximately $300 from a person named Heary Caputo, 
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by Ca Aputo in late October or early November 1974, demand ing his 
money. Subject was unable to pay the debt but did agree with 
€aputo to store certain guns on his property. He says that these 
were hunting guns and he also knew that they were stolen and that 
he stored them until they were picked up by a third party. 

As it turned out the investigation had been started on this 
Lala apo opera tion by FBI and Treasury Agents and &as a result the 
subject was arrested and charged with possession of firearms and 
inter state “transportation, nauthorized possession of firearm and 
a felone in possession of firearms. Subject stated that he pied 
guilty at that time to the one count because he was obviously 
guilty. He did imply that he had also “taken the rap" for other 


people, but there is nothing further documented to substanciate 


this claim as mitigating offendor. Subject offers no other 
explination other than the fact that he was pressed for money 

and that he felt this was a way of getting himself out from under 
the obligation that he owed Caputo. 
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Trudo says th at when he was released in September, 1974, he returned 
to his wife and bhildren in Burlington, V rmont. Afriend, one 
Clifford Robar, had offered him a job in construction work but 
when he arrived at home he found that recession and lack of work 
had closed down this company. He was able to only cet a few hours 
work at the time and he was actively enzared in trying to seek other 
work when he fell prey to the above mentioned scheme . He states 
that he is much concerned about his family because while he has 
been gone his 6 years old dauchter has been molested and under the 
care of psychritris t. His wife is receiving public ass s' tance and 
is unable to visit him at the institution because of lack of funds 
and he is quite worried about their welfare. Much of his 
domestic problems are outlined in the memorandum he has submitted 
which is being made a partof this record. His plan would be to 
return to Vermont but to relocate from Burlington. He is a 
member of the Teamsters Union and is a heavy equipment operator 
and feels sure he can get work if released when the weather is 
good. He said that the State of Vermont now has road construction 
contracts, that nis father in law has a number of dump trucks that 
he Sub-contracts out to the Staite and that he can get a job with 
this relative. He is particular concerned about getting home to 
his family. Wr. Orso pointed out that he had a letter from 
Dr. Donald Rife, a psychritist in Burlington, Vermont, who 
reports that he is treating the subjects’ 6 year old daughter for 
the emotional impact of the recent attact and that he feels that 
it is mandatory that subject return home to be with his family. 
The panel notes, however, that subjects’ adjustment under the 
concurrent 18 months has not been good. He has experienced 
difficulty in settling down and he has received a serious incident 
report for which withheld statutory good time was suspended for 
a 60 day period in July 1975. He is working as a steam fitter 
in the plumbing and heating industry and prior to the time during 
his previous commitment worked in the dental lab. He recognizes the 
fact that he has violated his parole but asked the panel to con- 
sider his release to the community as soon as possible based on 
compassionate reasons. 


BSC 


ee at ween Wak 


ES aR 


= 


| 
| 
| 


oe 


er I 


—w 


e 


Calvin Lawrence TRUDO EY 


VT. EVALIUATTO!! 
ihe panel has 
plight of 
} an accounta 
years over all for the violatio: 4 role which 
too place within 2 months 
is constrained to give subjec 
accountability s dard which lat 
year. It is felt also that ime subjec if he is riven favor rable 
_con sideration wéu » released : ¢ ime when job opportunities 
» again good in is Northern State. 


Vil. TENTATIVE 


#1l- Revoke parole, and continue for insti. tional review hearing 
in December. 1976. 


VIIT. REASONS FOR REVOCATION: 


VIOLATION CHARGE #1 - Possession of firearms transported interstate 
commerce, 


BASIS: Your admission to the panel. 

VIOLATION CHARGE # 2- Unauthorized possession of firearms. 
BASIS: Your admission to the panel. 

VIOLATION CHARGE # 3- Possession of stolen properity. 
BASIS: Your admission to the panel. 


IX. REASONS FOR CONTINUANCE: 

Your release at this time would depreciate the seriousness of 
your parole and promote disrespect for the paroling process. It 
does not appear to be a reasonable probability at this time that 
you would life at libery without violating the law because you 
were oo of the charge of possession of firearms and inter- 
state commerce while on parole. 
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